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in the waterborne commerce of the
United States. This definition is lim-
ited to those disputes which fall within
the jurisdiction of the Federal Mari-
time Commission.

(b) Shipping statutes means the Ship-
ping Act of 1984, 46 U.S.C. app. 1701-
1720; Shipping Act, 1916, 46 U.S.C. app.
801 et seq.; Merchant Marine Act, 1936,
46 U.S.C. app. 1101 et seq.; Merchant
Marine Act, 1920, 46 U.S.C. app. 861 et
seq., the Intercoastal Shipping Act,
1933, 46 U.S.C. app. 843 et seq.; and
amendments of and Acts relating to
the foregoing, to the extent of the Fed-
eral Maritime Commission’s jurisdic-
tion under such Acts.

(c) Advisory opinions means non-bind-
ing conclusions reached by a concilia-
tor on the basis of oral presentation
and/or documentary authority.

(d) Domestic offshore commerce means
waterborne common carriage between:

(1) The Continental United States
and Alaska or Hawaii;

(2) Alaska and Hawaii;

(3) The United States or the District
of Columbia and any territory, com-
monwealth, possession or district (ex-
cluding the District of Columbia);

(4) Any territory, commonwealth,
possession or district (excluding the
District of Columbia) and any other
such territory, commonwealth, posses-
sion or district; and

(5) Places in the same district, terri-
tory, commonwealth or possession (ex-
cluding the District of Columbia); and
which are not solely engaged in trans-
portation subject to the jurisdiction of
the Interstate Commerce Commission
under 49 U.S.C. chapter 105.

(e) Foreign commerce means water-
borne common carriage between the
United States or any of its territories,
commonwealths, districts or posses-
sions, and a foreign country. [Rule 401.]

§502.402 Policy.

It is the policy of the Federal Mari-
time Commission:

(a) To offer its good offices and ex-
pertise to parties to disputes involving
matters within its jurisdiction, so as to
permit resolution of such disputes with
dispatch and without the necessity of
costly and time-consuming formal pro-
ceedings;
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(b) To facilitate and promote the res-
olution of problems and disputes by en-
couraging affected parties to resolve
differences through their own re-
sources;

(c) To create a forum in which griev-
ances, interpretations, problems, and
questions involving the waterborne
commerce of the United States may be
aired, discussed and, hopefully, re-
solved to the mutual advantage of all
concerned parties. [Rule 402.]

§502.403 Persons eligible for service.

Request for conciliation service may
be made by any shipper, shippers’ asso-
ciation, merchant, carrier, conference
of carriers, freight forwarder, marine
terminal operator, Government agen-
cy, or any other person affected by or
involved in the transportation of goods
by common carrier in the waterborne
domestic offshore or foreign commerce
of the United States. [Rule 403.]

§502.404 Procedure and fee.

(@) The request for conciliation
should be addressed to the Federal
Maritime Commission Conciliation
Service, Washington, DC 20573, and
should contain the details of the dis-
pute, names and addresses of all in-
volved parties, the contentions of each
party or parties, and copies of any doc-
uments that are relevant to the dis-
position of the issues. If the request is
made by any one party to the dispute,
the party requesting conciliation
should mail or deliver to the other
party or parties to the dispute a copy
of the letter of request, with attach-
ments, if any. The request shall be ac-
companied by remittance of a $69 serv-
ice fee.

(b) Each matter will be assigned a
number prefixed by the letters FMCCS
and assigned to a conciliator for dis-
position and the involved parties will
be informed of the case number and the
name of the conciliator.

(c) While it is preferable that all par-
ties involved in a dispute request a
service jointly, a request by a single
party for the service will be acted
upon, provided all parties agree that
the dispute should be conciliated. In
the event that the request is made by
only one party, the conciliator will
contact the other party or parties to
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the dispute and be advised as to wheth-
er such parties agree to participate in
the conciliation. If the other party or
parties to the dispute do not agree to
the Conciliation Service, no further ac-
tion will be taken by the conciliator
and the conciliation ceases.

(d) The parties will be free to deter-
mine the best procedures to be used
with the qualification that the concil-
iator may disapprove procedures that
would in his or her opinion be either
too time-consuming or involve inordi-
nate expense to the Federal Maritime
Commission. The parties may agree to
(1) fix a time and place for the oral
presentation of each party’s conten-
tion; and (2) request affidavits, docu-
ments, or other materials that could
help resolve the dispute. The concilia-
tor will be in a strictly advisory capac-
ity. There will be no written record of
the conciliation discussions.

(e) Participation in the conciliation
of a dispute is purely voluntary at all
stages and the parties involved may
withdraw at any time without preju-
dice. [Rule 404.]

[49 FR 44369, Nov. 6, 1984, as amended at 59
FR 59170, Nov. 16, 1994; 63 FR 50535, Sept. 22,
1998]

EFFECTIVE DATE NOTE: At 63 FR 50535,
Sept. 22, 1998, the last sentence of §502.404(a)
was revised, effective Nov. 2, 1998. For the
convenience of the user, the superseded text
is set forth as follows:

§502.404 Procedure and fee.

(&) * * * The request shall be accompanied
by remittance of a $61 service fee.
* * *

* *

§502.405 Assignment of conciliator.

The Secretary of the Commission,
giving due regard to the type and com-
plexity of the problem presented and
the degree of expertise required, will
assign a conciliator to each dispute.
[Rule 405.]

§502.406 Advisory opinion.

(a) The conciliator will write an advi-
sory opinion that must meet the ap-
proval of all parties. If the advisory
opinion, or revision thereof requested
by one or more of the parties, is not
unanimously agreed upon, then the
conciliation will cease, without preju-
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dice to any of the parties involved. If
unanimity is not reached, the concilia-
tor will note in a report to the Com-
mission, which shall be served on all
parties, that the parties failed to reach
agreement. Only if unanimity is
reached will the informal advisory
opinion, although not binding, be sent
to all interested parties and be made
available to the public.

(b) There will be no appeal from, or
review of, such opinions and any party
may pursue any further course of ac-
tion under any other rule or statute
that it deems advisable. [Rule 406.]

Subpart V—Implementation of the
Equal Access to Justice Act in
Commission Proceedings

SOURCE: 52 FR 28264, July 29, 1987, unless
otherwise noted.

§502.501 General provisions.

(a) Purpose. The Equal Access to Jus-
tice Act, 5 U.S.C. 504 (““EAJA”’), pro-
vides for the award of attorney fees and
other expenses to eligible individuals
and entities who are parties to certain
administrative proceedings (called “‘ad-
versary adjudications’’) before the Fed-
eral Maritime Commission (‘‘the Com-
mission’’). An eligible party may re-
ceive an award when it prevails over an
agency, unless the agency’s position
was substantially justified or special
circumstances make an award unjust.
The rules in this subpart describe the
parties eligible for awards and the pro-
ceedings that are covered. They also
explain how to apply for awards, and
the procedures and standards that the
Commission will use to make them.

(b) When EAJA applies. EAJA applies
to any adversary adjudication:

(1) Pending or commenced before the
Commission on or after August 5, 1985;

(2) Commenced on or after October 1,
1984, and finally disposed of before Au-
gust 5, 1985, provided that an applica-
tion for fees and expenses, as described
in §502.502 of this subpart, has been
filed with the Commission within 30
days after August 5, 1985; or

(3) Pending on or commenced on or
after October 1, 1981, in which an appli-
cation for fees and other expenses was
timely filed and was dismissed for lack
of jurisdiction.



